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ISSUES PRESENTED ON APPEAL 
1. Was a genuine issue of fact presented to the Court 
below regarding the liability of Deseret Federal for the repeated 
misrepresentations of its agent, Ronald Frandsen? 
2. Did the Court below err in ruling that the reliance 
of the plaintiff on Frandsen's misrepresentations was unreason-
able as a matter of law? 
DETERMINATIVE PROVISIONS OF LAW 
The sole provision of law, of which interpretation is 
required in this appeal, is embodied in Rule 56(c) of the Utah 
Rules of Civil Procedure, which provides, in relevant part, 
as follows: 
. . . The judgment sought shall be 
rendered forthwith if the pleadings, 
depositions, answers to interrogatories, 
and admissions on file, together with 
the affidavits, if any, show that there 
is no genuine issue as to any material 
fact and that the moving party is entitled 
to a judgment as a matter of law. . . 
STATEMENT OF THE CASE 
This is an action wherein plaintiff is seeking damages 
for negligent misrepresentations made by an agent of Deseret 
Federal Savings and Loan Association. The action was commenced 
in October of 1985. Following discovery, defendant moved for 
and was granted Summary Judgment, which Judgment was entered by 
the Court on June 24, 1987. 
The facts which gave rise to this action, and which 
were before the Court when it entered judgment, are as follows: 
1. Plaintiff Build Mart Mall, Inc. - Phoenix, is 
an Arizona Corporation of which Steven Urry was president and 
Gregory Seal was secretary-treasurer and legal counsel. (R. 
139> Seal depo. at pgs. 8, 118, 136-137; R.137, Urry depo. at 
pgs. 11-12, 97-100) . 
2. Plaintiff was organized for the purpose of constructing 
a commercial mall in Mesa, Arizona, In January of 1985 
plaintiff, through a related entity, entered into a contract 
with owners of real property in Mesa to purchase the land upon 
which the mall was to be constructed. Under the terms of this 
agreement, plaintiff needed to close the purchase of the 
propertyfat a price of approximately $3.5 million dollars, by 
April 1, 1985. (R. 137, Urry depo. pgs. 11, 21-23). 
3. On or about January 24, 1985, Urry approached 
Deseret Federal for the purpose of obtaining a loan in the amount 
of $11,400,000.00 to fund both the purchase of the property 
and the construction of the Mall itself. In all his transactions 
with Deseret Federal, Urry dealt with Ronald M. Frandsen, manager 
of Deseret Federal's major loan department. (R.137, Urry depo. 
at pgs. 9,85) . 
4. Urry informed Frandsen from the outset that the loan 
proceeds were needed by the first week in April. Both Urry and 
Seal recognized that this was a short period for closing such a 
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large loan. (R. 138, Frandsen depo. at pg. 25; R. 137, Urry 
depo. at pg. 28; R. 139, Seal depo. at pg. 28). 
5. On February 8, 198 5, Urry submitted a commercial 
real estate loan application to Deseret Federal. On February 20, 
Deseret Federal issued a written loan commitment to plaintiff, 
which was agreed to and signed by Urry on March 1, 1985. The 
Commitment was contingent upon Deseret Federal's ability to 
obtain participation of other lenders for 95% of the $11,400,000.00 
loan. (R. 137, Urry depo., exhibits 3 and 4). 
6. Ronald M. Frandsen is a lawyer and former law partner 
of Gregory Seal, counsel for and officer of the plaintiff. 
Frandsen assured plaintiff's agent that the issuance of the 
loan commitment by Deseret Federal constituted a represent-
ation that the necessary loan participants had been obtained. 
(R. 139, Seal depo. at pgs. 72-73; R. 138, Frandsen depo. at pg. 
3) . 
7. Seal contacted Frandsen repeatedly during March 
of 1985 to inform him each time Build Mart had a payment due 
on the property which would be subject to forfeiture if the 
loan wasn't closed. On each occasion when Seal sought advice 
from Frandsen as to whether it was advisable to make such a 
payment, Frandsen assured him that there was nothing to worry 
about, that the participants were lined up and that Deseret 
Federal would do what was necessary to protect the plaintiff. 
On March 22, 1985, Seal informed Frandsen that another $50,000 
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payment was due from plaintiff to the property seller. Seal 
informed Frandsen, his former law partner, that Seal's law 
firm was considering putting up $25,000.00 of this amount and, 
therefore, wanted to know if there was any problem in connection 
with the funding of the loan. Frandsen assured him that Deseret 
Federal would at least fund enough of the loan to facilitate 
the purchase of the land and, thereby, protect the prior payments 
made by plaintiff from forfeiture. The $50,000 payment was then 
made. (R. 13 9, Seal depo. at pgs. 74, 100-102). 
8. On approximately March 28, 1981, Frandsen informed 
Steve Urry that all of the participants were lined up and the 
loan was ready to close. After the loan didn't close within the 
period set forth in the commitment letter, Deseret Federal 
continued to represent that the loan could be funded. Frandsen 
requested that plaintiff negotiate an extension on its contract 
with the property sellers to provide more time for Deseret 
Federal to get ready to close. Deseret Federal drafted a new 
commitment. (R. 139, Seal depo. at pg. 111-15; R. 138, Frandsen 
depo. at pgs. 51-52; R. 137, Urry depo. at pg. 83). 
9. Two extensions were negotiated by plaintiff with 
the property seller, extending the date of closing to April 
19, 1985. Prior to the 19th, plaintiff was advised by Deseret 
Federal that the loan would close if the participation of 
American Savings could be arranged. American Savings agreed to 
participate in the loan and so informed Ron Frandsen. On the 
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19th plaintiff negotiated an additional extension on its closing 
with the property sellers which cost $150,000.00. This extension 
was until June 6, 1985. (R. 139/ Seal depo. at pgs. 128-32; 
R. 138, Urry depo. at pg. 78). 
10. On the evening of the 19th, counsel for Deseret 
Federal delivered a new loan commitment agreement to Mr. Seal 
along with a letter indicating Deseret agreed to extend its 
commitment to May 20, 1985, provided Build Mart agreed to waive 
all claims for damages, past or future, against Deseret Federal. 
Deseret Federal insisted upon a signed release as a condition 
of continuing to work to fund the Build Mart loan. (R. 138, 
Frandsen depo. at pgs. 89-93, exhibit 2). 
11. Frandsen has acknowledged that it was in no way 
unusual that Build Mart had not satisfied all the contingencies 
of the commitment prior to a scheduled closing, as the closing 
itself is the time when performance is usually required. (R. 138, 
Frandsen depo. at pg. 52-53). 
12. During March and April, Frandsen was devoting 50% 
of his work to this project. Frandsen's first contact with 
anyone interested in participating in this loan occurred March 
28, 1985, only three days before the commitment was to expire 
of its own terms. (R. 138, Frandsen depo. at pg. 31). 
SUMMARY OF ARGUMENTS 
1. Summary Judgment was improperly granted in this 
action as the facts disclosed during discovery raised a disputed 
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issue of material fact regarding the apparent authority of 
Ronald Frandsen to speak for Deseret Federal in regard to that 
institution's efforts to comply with its obligations under a 
written loan commitment. Frandsen repeatedly assured plaintiff 
that the loan could be closed timely despite having no reasonable 
basis for such a statement and without disclosing that he had 
absolutely no prospects for participation in the loan from other 
institutions whose participation was a prerequisite to funding 
of the loan. 
Mr. Frandsen's misrepresentations and ommissions were 
made in his capacity as manager of Deseret Federal's major loan 
department and that institution is not relieved from liability 
for such misrepresentations merely by virtue* of standardized 
language in its loan application forms advising clients that the 
institution is only bound by coimiittments in writing and not the 
oral statements of its agents. 
2. The reasonableness of plaintiff's reliance upon 
the misrepresentations of Mr. Frandsen is a fact question for deter-
mination by the jury and cannot properly be resolved on a motion 
for summary judgment. 
ARGUMENT 
POINT 1 
THE EVIDENCE PRESENTED 
IN THE COURT BELOW CREATED 
A GENUINE DISPUTE OF FACT 
CONCERNING THE APPARENT 
AUTHORITY OF DESERET FEDERAL'S 
AGENT TO SPEAK FOR THE INSTITUTION. 
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Deseret Federal moved for Summary Judgment in this 
action on the basis of its assertion that by signing a standard 
commercial real estate loan application plaintiff was fully 
informed that the head of the institution's Major Loan Depart-
ment, Mr, Ronald Frandsen, had no authority to speak for the 
defendant• Therefore, defendant contends, no matter what mis-
information was communicated to the plaintiff by Deseret Federal's 
agent, the institution isn't liable for the damage which might 
have been caused thereby because the plaintiff was warned not 
to believe the oral representations of the institution's agents 
and officers. 
The foundation for this argument is found in the third 
paragraph of part 7 of the standardized application, which 
provides that the 
[a]pplicant understands that no 
officer, employee or loan agent 
of Deseret Federal has any authority 
to make any oral representation, promise 
or commitment on behalf of Deseret 
Federal Savings and Loan Association, 
and that Deseret Federal's obligations 
are set forth in written documents only. 
It is on the basis of this language that defendant 
contends it was relieved of any liability for the misrepresent-
ations of its Major Loan Department manager. In considering this 
argument, it must first be borne in mind that plaintiff is not 
complaining of any misrepresentations made in connection with the 
loan application. The application was approved and a written 
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loan commitment was issued. The misrepresentations which 
followed all concerned the extent to which Deseret Federal 
was performing pursuant to the terms of the commitment which was, 
in fact, issued. Plaintiff did not rely on any misrepresentations 
regarding Deseret Federalfs commitment to make a loan but 
rather upon misrepresentations about whether the terms of that 
commitment were being satisfied by Deseret Federal's own 
actions. Mr. Frandsen repeatedly assured the plaintiff that 
Deseret Federal was going to obtain the needed loan participants 
without ever disclosing to plaintiff that he had absolutely no 
basis for offering any such assurance because he hadn't even 
contacted any prospective participants and had received no 
expressions of interest from other institutions whatsoever. 
These were the misrepresentations and ommissions, made by an 
agent of Deseret Federal who was devoting 50% of his time to this 
single project, which caused injury to the plaintiff. 
This Court has expressly recognized the cause of action 
of negligent misrepresentation. In Christensen v. Commonwealth 
Land Title Ins. Co., 666 P.2d 302 (Utah 1983), the elements of 
this tort were set forth as follows: 
Where (1) one having a pecuniary 
interest in a transaction, (2) is 
in a superior position to know 
material facts, and (3) carelessly 
or negligently makes a false rep-
resentation concerning them, (4) ex-
pecting the other party to rely and 
act thereon, and (5) the other party 
reasonably does so and (6) suffers 
loss in that transaction, the rep-
resentor can be held responsible . . . 
666 P.2d at 305. 
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It has also been previously acknowledged that a 
"[misrepresentation may be made either by affirmative statement 
or by material ommission, where there exists a duty to speak." 
Sugarhouse Finance Co. v. Anderson, 610 P.2d 1369, 1373 (Utah 
1980). See, also, Elder v. Clawson, 14 Utah 2d 379, 384 P.3d 
802 (1963). As noted by this Court in Christensen, supra, 
" [i]n cases where there is privity of contract between the 
parties, there is rarely doubt as to the existence of this duty." 
666 P.2d at 305. 
In this case, the testimony demonstrated each of these 
elements were present in a number of separate instances. For 
example, Greg Seal testified that on March 22, 1985, he specifi-
cally told Ron Frandsen that he was thinking of investing 
$25,000.00 of his own money with plaintiff to allow plaintiff 
to make a payment on the property, which payment would be forfeited 
if the loan didn't close. Frandsen affirmatively assured him 
the loan would close without problem. What he did not disclose 
was that despite his stated confidence, Mr. Frandsen had not 
had any contact with any interested participant in the loan. 
Although the commitment required the loan to close by March 
31, 1985, and further required that Deseret Federal find "investors" 
willing to put up 95% of the $11,400,000 loan proceeds, Mr. 
Frandsen advised Seal to make the payment without disclosing 
that he had absolutely no basis for expecting to locate the 
necessary loan participation within the time required. 
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When this conversation occurred, Deseret Federal (1) 
had a pecuniary interest in the transaction, including a claim 
for over $100,000 in loan origination fees if the loan was 
funded; (2) Deseret Federal was in a superior position to know 
about the status of potential loan participants because they 
were exclusively involved in soliciting such participation; 
(3) Deseret Federal negligently represented that everything was 
progressing favorably when in fact, it well knew that no progress 
had occurred in obtaining loan participation; (4) Deseret Federal 
knew that its statements would be relied on because they were 
requested exclusively to aid in making a decision about spending 
money which would be lost if the loan participants were not 
obtained; (5) after receiving Frandsenfs assurance, plaintiff 
immediately expended $50,000 in reliance thereon; and (6) 
those funds were forfeited when Deseret Federal was unable to 
locate loan participants to fund the loan. 
Each of these elements can be established with regard 
to other misrepresentations of Frandsen as well. 
For the purpose of its motion for Summary Judgment, 
Deseret Federal didn't deny the fact of Frandsen's misrepresent-
ations, but rather it asserted that the institution was not liable 
for any false statements made by the head of its Major Loan 
Department. The basis of this assertion was a "boilerplate" 
provision in Deseretfs standard commercial real estate loan 
application form which provided that Deseret Federal's obligations 
are set forth in written documents only. Therefore, it 
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contended, plaintiff was aware that Mr. Frandsen was acting 
beyond the scope of his authority anytime he said, as opposed 
to wrote, anything about the business of Deseret Federal. 
This form of argument lost favor with the Courts 
long ago. In Utilities Engineering Institute v. Criddle, 
65 Idaho 201, 141 P.2d 981 (1943), the Idaho Supreme Court 
noted that even as of 40 years ago it was 
generally held that a provision in a 
contract, to the effect that the 
agent cannot bind the company by 
any representations, statements or 
agreements, will not relieve the 
principal from responsibility for 
the fraudulent representations, as 
to the subject matter of the contract, 
made by the agent, since such rep-
resentations are within the scope of 
the agent's actual or ostensible 
authority. 
141 P.2d at 984. 
The reason for such a rule is obvious. It flies in 
the face of common sense and fairness to suggest that a company 
can invest its agents with authority to speak on its behalf 
regarding a particular transaction and then, when it is discovered 
that such agent spoke falsely, assert that in a standardized 
document somewhere the company warned you not to believe the 
agent they assigned to deal with you. 
Even if this were not the general rule, a fact question 
is clearly presented regarding the scope of Mr. Frandsenfs 
apparent authority given the fact that he was employed by the 
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defendant and assigned by Deseret Federal to be its represent-
ative in connection with the Build Mart transaction. If Mr. 
Frandsen had the authority to bind the bank by his signature, 
as on the loan commitment, then one would have to assume he had 
the authority to waive the formalities of written documentation 
for every "binding" communication between Deseret Federal and 
its customer. 
It should be remembered that Deseret Federal didn't 
contend that Mr. Frandsen wasn't fully authorized to act on 
its behalf, it merely asserted that nobody was authorized 
to speak on its behalf, only write. The parties entered into 
a written contract authorized by Mr. Frandsenfs signature which 
provided that Deseret Federal could make any changes or modi-
fications of that agreement it felt necessary to accommodate loan 
participation. (See paragraph 10, page 17 of the Commitment). 
Mr. Frandsen's false representation that the loan arrangements 
would be modified to provide for funding of the $3.6 million 
needed to buy the land alone is wholly consistent with that 
provision and his apparent authority, as demonstrated by the 
fact that he signed the commitment itself. 
As noted in the Restatement 2d, Agency, §27 at 103: 
apparent authority to do an act 
is created as to third persons 
by written or spoken words or 
any other conduct of the principal 
which, reasonably interpreted, causes 
the third person to believe that the 
principal consents to have the act 
done on his behalf by the person 
purporting to act for him. 
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As would be expected under such a broad standard, in all but 
the most extreme cases the question of apparent authority is 
one for the jury to determine. See Pribble v. Aetna Life Ins. 
Co., 84 N.M. 211, 501 P.2d 255 (1972). 
For example, in Wiggins v. Barrett & Associates, 
295 Or. 679, 699 P.2d 1132 (1983), the Oregon Supreme Court 
reversed a directed verdict against the plaintiff on the issue 
of apparent authority. The trial judge had granted the 
defendant's motion based upon the argument that the misrepresent-
ations of its agent exceeded the scope of his authority to act 
in connection with a written proposal submitted by defendant to 
plaintiff. Despite the written terms of this proposal, the 
Court found that the defendant had invited questions from plaintiffs 
and would therefore be bound by the promises of its agent given 
in response to such questions if a jury were to conclude that 
the defendant's designation of an agent to deal with plaintiffs 
cloaked such agent with apparant authority to make representations 
on behalf of the defendant which exceeded the prior terms of 
its written offer. 
It has been frequently held that a financial institution 
is liable for the negligent misrepresentations made by its 
agents who are acting within the scope of their apparent authority. 
For example, liability was imposed in Nevada Nat'l. Bank v. Gold 
Star Meat Company, 89 Nev. 427, 514 P. 23 651 (1973), for a bank 
officer's negligent misrepresentation that a particular company 
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would be a "safe" credit risk up to $8,0 00.00. In finding 
that the bank was liable for the officer's actions the Court 
noted that 
where a bank office through its officer 
undertakes to give advise, even grat-
uitously, that officer is bound to use 
the skill and expertise which he has 
or which he could be presumed to have. 
When that officer negligently or care-
lessly attempts to discharge that duty 
by misrepresenting facts within his 
knowledge, the bank should be held 
responsible for those misrepresentations. 
514 P.2d at 654. See, also, Bank of Nevada v. Butler Aviation-
CD' Hare, Inc., 616 P.2d 398 (Nev. 1980). 
In Banker's Trust Co. V. Steenburn, 9 5 Misc. 2d 967, 
409 N.Y.S.2d 51 (1978), the Court found a bank liable on the 
defendant's counterclaim for negligent misrepresentation in 
connection with a promised loan. In imposing this liability 
upon the bank, the Court held that 
where one makes a statement with 
knowledge that the statement is 
required for a serious purpose, and 
that it is made for the benefit 
of another person, who is expected 
to rely upon it and may be damaged 
if it is false, the person making 
such statement is under a duty to 
the person expected to rely upon it, 
to exercise reasonable care that 
the statement made is correct. 
Failure to exercise reasonable 
care under such circumstances is the 
tort of negligent misrepresentation. 
409 N.Y.S.2d at 66. The bank was found liable for all expendi-
tures made by the defendant which the bank knew were being 
made in reliance upon the misrepresentation of a Vice-President 
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of the institution regarding its intention to loan money to 
the defendant. 
The argument of defendant Deseret Federal is that 
because its standard loan application form contains a disclaimer 
regarding the ability of officers to orally bind the institution, 
this provision frees the institution from any liability for 
the negligence of its agents in conveying any information whatso-
ever. This argument is flawed in two significant respects. 
First, the initial series of misrepresentations made by Ron 
Frandsen concerned the progress of Deseret Federal in satisfying 
its duty to obtain participants in the loan. He repeatedly told 
agents of the plaintiff that the loan was going to close without 
any problems owing to the non-existence of willing participants, 
and he made these statements at times before he had had any 
contact with any prospective participants. Certainly, no serious 
argument can be made that Mr. Frandsen was not authorized by 
Deseret Federal to give and receive information concerning 
this transaction. He was the head of the Major Loan Department, 
he was the only person with whom plaintiff had any dealings 
on behalf of Deseret Federal in an $11,000,000 loan transaction, 
he signed the loan commitment on behalf of Deseret Federal 
and he was devoting 50% of his work for Deseret Federal exclusively 
to this project. Clearly, he had apparent authority to speak 
on behalf of the institution with regard to the progress of the 
project. 
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When Mr. Frandsen represented that if plaintiff obtained 
the participation of American Savings the loan would close, 
this was an affirmative representation of knowledge on his 
part, as an officer of the institution privy to its inner workings, 
that whatever written commitment would be needed to bind the 
institution would be forthcoming if the participation was 
obtained. It strains credibility to argue, as Deseret Federal 
does, that it is not responsible for plaintiff's reliance 
on this misrepresentation because of its boilerplate disclaimer. 
By placing Mr. Frandsen in the position of being plaintiffs 
only liason with the institution, Deseret Federal invested 
him with the apparent authority to transmit information to 
plaintiff on behalf of the institution. The law has progressed 
past the point where a party will be heard to assert the 
existence of boilerplate disclaimers to defend actions where 
the conduct of the parties was contrary to the standardized 
provision asserted. Courts will no longer enforce even un-
ambiguous provisions in standardized contracts which are contrary 
to a party's separate representation of intent which is reasonably 
relied upon. This principle was acknowledged in Darner Motor 
Sales v. Universal Underwriters, 140 Ariz. 383, 682 P.2d 388, 
(1984), wherein the Court expressly rejected the notion that 
provisions of a standardized contract could be set up as a 
defense to a negligence claim. In response to the assertion 
that failure to read and understand a contract provision 
precluded an action for negligence, the Court stated that 
this nation 
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prides itself on a tradition of 
allowing a person to rely upon the 
words of another who, because of 
special knowledge, undertakes no 
act as an advisor. If an agent has 
an economic self-interest in imparting 
information, sound policy does 
require that the agent's duty to 
speak without negligence be reinforced 
by basic tort principles inherent in 
the common law. 
682 P.2d at 402. 
Mr. Frandsen may have had no duty to advise the 
plaintiff regarding the wisdom of making advance payments 
under its contracts with third parties. However, when he chose 
to do so he was obligated to exercise reasonable care in 
rendering such advice. Furthermore, as his advise and 
representations were sought and given in his role as an agent 
of defendant Deseret Federal, that institution should be held 
accountable for his breach of duty, which duty arose independently 
of the terms of the loan application which defendant now 
seeks to interpose as a bar to this action. 
POINT II 
THE REASONABLENESS OF 
PLAINTIFF'S RELIANCE IS 
A QUESTION OF FACT FOR 
DETERMINATION BY THE JURY. 
To recover for negligent misrepresentation a plaintiff 
must demonstrate that its reliance was reasonable. To the 
extent that the loan application may be interpreted as giving 
-17-
some warning that oral statements made by agents of Deseret 
Federal are inherently unreliable it may raise a fact question 
about the reasonableness of plaintiff's reliance. Such fact 
questions, however, are not properly resolved on motion. "The 
issue of actual reliance and the reasonableness of the reliance 
is, of course, for the jury to determine . . . " Berekeley Bank 
for Coops v. Meibos, 607 P.2d 798, 801 (Utah 1980). 
In the Berekeley Bank case this Court rejected the 
bank's assertion that the defendants had no right to rely 
upon representations of a bank officer which were inconsistent 
with written documents signed by the defendants. The Court 
articulated the common sense notion that in cases involving 
misrepresentation it would be destructive to honest business 
and financial relationships to allow the misrepresenting party 
to defend his actions by asserting that the damaged party should 
not have been so gullible as to have believed the party making 
the false statement. 
"The rules governing fraud should foster intercourse 
based on trust, forthrightness, and honesty." 607 P.2d at 
805. 
The reasonableness of plaintiff's reliance must be 
judged in light of all the facts which pertain to the relationship 
of the parties, not on the basis of a single document. Further-
more, this judgment must be made by the jury after presentation 
of all the evidence, not by the Court on a motion for Summary 
Judgment. 
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CONCLUSION 
The misrepresentations for which plaintiff seeks 
relief did not concern the willingness of defendant Deseret 
Federal to loan plaintiff money. That willingness was demon-
strated in a written commitment. The misrepresentations 
in question involved the performance of Deseret Federal in 
attempting to honor its commitment. To permit Deseret Federal 
to avoid the consequences of its agent' s misrepresentations and 
ommissions,by virtue of standardized disclaimers in its loan 
applications,would be tantamount to authorizing it to engage in 
any deceptive and dishonest business practice so long as it was 
not committed to writing. It would provide Deseret Federal, 
or any other institution, with a motivation to encourage 
deception by its agents as all the risk of loss from such 
deception would be borne by the prospective borrower. 
In short, as questions concerning the apparent 
authority of an agent and the reasonableness of reliance upon 
misrepresentations are both questions of fact for resolution 
by the jury, defendants1 motion for Summary Judgment was 
improperly granted. 
DATED this day of November, 1987. 
M. David Eckersley 
Attorney for Plaintiff 
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DESERET FEDERAL SAVINGS AND LOAN ASSOCIATION 
136 East South TempMe Suite 1900 Satt LaVe City Utah 84H 1 (801)538 5100 
COMMERCIAL REAL ESTATE LOAN APPLICATION 
This exclusive application is to be completed in ink. Proper completion 
will assist in processing the loan request. 
PART 1 - LOAN REQUEST INFORMATION 
Type of Loan: {X] Construction I ] Equity (2nd TO) [ ] Other 
[ ] Refinance [ ] Purchase 
Amount: $ U,900,000 tea* F* e : 1 pninr 
Term: Two (2) Year Commitment Fees: 2 points 
Rate: Prime + 2 Appraised Value: $18,143,000 
Prepayment Penalty: None ^__ Loan to Value Ratio: .655 
Other: 1.15 Debt Service Ratio, .13 constant 
PROPERTY INFORMATION: 
( ] Condominium Development [ ] Planned Unit Development 
[ ] Apartments [x] Comm./Industrial [ ] Tract Const. 
[ ] Other 
Address of Property Staplev and Baseline Road 
City M e s a State Arizona zip 
Brief Description of Property: 
a. Acres 2Q 
b* Square Feet 232,622 
c. Other 
f ; DEPOSITION 
I i EXHIBIT 
I L Wrrv_ 
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SECURITY OFFERED: 
[X] First lien position [x] Guarantees [ ] Second lien position 
[ ] Assignments [ ] Other 
CURRENT LOANS AND OTHER LIENS ON THE SECURITY PROPERTY; 
Loan or 
LenderAien Holder Address Acct. No* Approx. Balance 
1. 
2. 
3* 
PART 2 - BORROWER INFORMATION 
Complete Legal Name of Borrowing Entity: BuildMart Mall Inc. - Phoenix 
[ ] Corporation [XJ Gen. Partnership [ ] Limited Partnership 
[ ] Sole Proprietorship [ ] Other 
Taxpayer ID# or Social Security!: 87-04154SQ 
Address: 56 East Broadway, Suite #300 
City: Salt Lake City, State Utah Zip 84111 
PERSON TO CONTACT: 
Name: Steven P. Urry 
Title: President Phone 355-9093 
Mailing address, if different from above: 
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PRINCIPAL ONERS OF BORROWING EQUITY: 
If a corporation, list all stockholders owning 10% or more of the outstanding 
shares; if a partnership, list all general partners; if a trust or 
unincorporated association, list all holders of 10% or greater beneficial 
interest. 
1. Name: 
Address 
Steven Pt Urry 
f^i F,. Rrnarivay, #3f¥l 
SI.C, m 84111 
Percent Ownership RQ% 
Position/Title ppFgTnF.UT 
2
* Name:
 fi> R r p n r <^mith 
Address 56 E. Broadway, #300 
SLC, UT 84111 
Percent (X/nership 
Position/Title
 V i " r p,p r p s i d p n r 
LflZ_ 
Social Securityfs9ft-ft£-7^AAge3Q-
Active in Management? 
How Long With Borrowing Equity? 
Social Security#529-78~6768Age 34 
Active in Management? 
How Long With Borrowing Equity? 
3. Name: _£r*gnry Seal 
A d d r e s s
 1366. E. Murrayrrljolladay 
STr, TIT P£ii7-snsn 
Social Securityf528-68-1875Aqe37 
^Active in Management?^ 
Percent CXmership 
Position Title w ^ T r ^ c , 
JUL 
How Long With Borrowing Equity? 
4. Name:^  
Address 
Percent Ownership 
Position/Title 
Social Security! - -
Active in Management? 
_Age 
How Long With Borrowing Equity? 
LOAN GUARANTORS 
1. N$me: Same as above 
Address: 
Soc. Sect 
Position or Employment: 
2. Name: Same as above. 
Address: 
Position or Employment: 
3* Name: Same as above. 
Address: 
OOC • OcC • jt 
ooc• oec•# 
— _ 
— 9 . 
Position or Employment: 
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PART 3 - FINANCIAL HISTORY 
Check "Yes" or "No" for each question in this section 
YES NO 
1. Are there any lawsuits, judgments, or liens pending or 
threatened against the borrowing entity, any of its principal 
owners or partners, or any of its ••affiliates", i.e., entities 
owned or controlled directly or indirectly by the borrowing 
entity or its principal owners or partners? I x ] [ ] 
2. Has the borrowing entity or any of its affiliates, principal 
owners or partners ever been in bankruptcy, including 
Chapter 11? .[ ] (x ] 
3. Have there ever been any liens or stop notices filed on any 
construction projects undertaken by the borrowing entity 
which have not been resolved within 30 days of said filing? [ ] tx 3 
4. Has the borrowing entity or any of its affiliates, principal 
owners or partners ever lost any real estate through a 
foreclosure proceeding or deeded property to a lender in 
lieu of foreclosure? [ ] [x ] 
If any of the above are answered "yes," briefly explain:* Dispute SHL 
employment contract of post BuildMart Mall. Tnr. Pmploypp. r.nn<HHArpH m ha 
strictly a nuisance value" lav suite. No judggmpnrs hav* W n fii*H nr 
anticipated in the future, 
PART 4 - CONSTRUCTION INFORMATION 
Complete this section if proceeds of the loan applied for are to be used for 
construction of improvements on the security property. 
Cost of Land 
Cash Down Payment for Land 
Cost of Construction 
Total Owners Equity in Lon-jec 
Name, Address/ License Number of General Contractor, Architect and all 
Engineers for the construction project. 
GENERAL CONTRACTOR: T0LB0E CONSTRUCTION 
$ 
$ 
3.659.0-40 
3,650,040 
6, 231 600 
2985 South Main 
Sail l,atu> City. Utah Q&U5 
ARCHITECT: M*v T, Srmrh K *<^rtri*ro<; 
1Q Fxrhanog» P l a r p 
S*1r \*VQ City, Hrah 84111 
ENGINEERS: 
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PART 5 - GOOD FAITH DEPOSIT 
Applicant shall provide a good faith deposit of $ 5.000.00 up°n submission of 
this loan application to Deseret Federal Savings to be held without interest. 
If Deseret Federal Savings, in its sole discretion, does not elect to provide a 
loan commitment on the terms and conditions of this application, the good faith 
deposit shall be refunded to Applicant, less actual out-of-pocket expenses 
incurred by Deseret Federal Savings in connection with this application, which 
may include, but not be limited to, appraisal fees, brokers fees, title fees, 
legal fees, travel costs to visit the site, to meet with the Applicant, meet 
with potential investors, engineers or architects, expense of revising the 
plans and specifications, to analyze the exhibits, costs of attorneys fees, 
credit reports, appraisal fees, long distance charges and other miscellaneous 
out-of-pocket charges incurred by Lender. Lender shall deduct the total amount 
of its itemized expenses from the Good Faith Deposit and remit the balance, if 
any, to Applicant. However, if Deseret Federal issues the and Applicant 
accepts a loan conmitment, the deposit shall be credited shall be credited 
against any loan or commitment fee due, shall be non-refundable, and shall be 
retained by Deseret Federal in consideration of issuance of the commitment and 
services rendered in processing this application. 
PART 6 - COMMITMENT FEE DISCLOSURE 
Applicants please note: 
In the event that this request is approved, the fees you will be charged for 
this loan will include a loan origination fee and a separate commitment fee. 
The amount of such fee is as yet undetermined and will be established by our 
loan committee if your request is approved. 
PART 7 - LOAN APPLICATION AGREEMENT 
The undersigned Applicant acknowledges that Deseret Federal has made no promise 
to make said loan, and that its acceptance and processing of this application 
shall not obligate Deseret Federal to approve the application or to make any 
loan to Applicant. 
Applicant agrees that the purchase of the real property described herein, and 
any other transaction in respect thereto entered into by Applicant, is based 
solely on Applicant's own inspection and opinion as to the value of the 
property and not upon any inspection, appraisal representation or promise made 
by Deseret Federal, and expressly waives any claim against Deseret Federal 
arising out of any inspection, appraisal or representation made by Deseret 
Federal. 
Applicant understands that no officer, employee or loan agent of Deseret 
Federal has any authority to make any oral representation, promise or 
commitment on behalf of Deseret Federal Savings & Loan Association, and that 
Deseret Federalfs obligations are set forth in the written documents only. 
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PART 8 - APPRAISAL 
Applicant shall obtain an appraisal on the subject property addressed to 
Deseret Federal Savings & Loan Association and Applicant, by a Deseret Federal 
Savings approved appraiser, conforming to the policies and procedures as set 
forth in Federal Home Loan Bank Board Memoranda #R41a and R41a-1. The expense 
for the appraisal shall be borne by the Applicant. 
PART 9 - MISCELLANEOUS 
A* Commercial Purpose: Applicant hereby represents to Lender that the purpose 
for any financing transaction arranged and funds advanced hereunder shall 
be for business or commercial purposes, 
B. Application Only: It is specifically understood and agreed that this is an 
Application for Financing by Applicant to Lender and shall in no way be 
deemed or construed to be an agreement or commitment by Lender to make a 
loan to Applicant. 
C. Indemnification: Applicant hereby agrees to indemnify and hold Lender 
harmless for and against any and all claims by any brokers, finders, and/ 
or other parties for fees, commissions, or compensation arising out of or 
resulting from this transaction, and it is hereby expressly understood and 
agreed that Applicant shall be solely responsible for any such payment. 
D. "Persons and entitiesware defined to include: 
1. Any person or entity that is, or that upon making a loan will become, 
obligator on a loan or the security of real estate; 
2. Nominees of such obligor; 
3. All persons, trusts, partnerships, syndicates and corporations of 
which such obligor is a nominee of a beneficiary, partner, member of 
record or beneficial stockholder owning 10 percent or more of capital 
stock, or a nominee for any of these persons; 
4. If such obligor is a trust, partnership, syndicate, or corporation, all 
trusts, partnerships, syndicates and corporations of which any benefic-
iary, partner, member of record or beneficial stockholder owning 10 
percent or more of the capital stock of the obligor; and 
5. Members of the immediate family of any borrower. 
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By execution hereof, the undersigned declares under penalty of perjury that 
each and every item contained herein and upon all tax returns, financial 
statements or other financial attachments furnished are true and complete 
statements of said applicant as of the dates they bear; and that Deseret 
Federal Savings & Loan Association may rely thereon in processing of this loan 
application. 
The undersigned hereby applies for the loan described herein and represents 
that no part of said premises will be used for any illegal or restricted 
purpose and that all statements made in this application are true and made for 
the purpose of obtaining the loan. Verification may be obtained from any 
source named herein or in attached financial statements. The original or a 
copy of this application will be retained by the lender even if this loan is 
not granted. I/We fully understand that it is a federal crime punishable by 
fine or imprisonment or both to knowingly make any false statement concerning 
any of the above tacts, as applicable under the provisions of Title 18, United 
States Code, Section 1014. 
i^Au^7f/^ _ , _ j DateC . 
"STgnatiire^of Applicanjt^j / / V 
Date 
Signature of Applicant 
D E S E R E T F E D E R A L SAVINGS AND LOAN ASSOCIATION 
! 3 6 £ » < ^ ; u " *-~>: . - • • . - ." : ?2« wa-c C :. Utan 84M2 (80J153? blDI 
February 20, 1985 
Build Mart-Mall, Inc. - Phoenix 
56 East Broadway, Suite 300 
Salt Lake City, Utah 84111 
Re: Construction Loan Commitment 
Build Mart Mall - Phoenix 
Baseline Road and Stapley Road 
Mesa, Arizona 
Gentlemen: 
Deseret Federal Savings & Loan Association, a federally chartered 
savings and loan association ("Lender") is pleased to advise you that 
Lender's loan committee has approved your application for financing 
(the "Loan") in connection with ^he construction of the above 
referenced project. The agreement of Lender to make the Loan, however, 
is subject to state and federal regulations governing the legal 
capacity of Lender and Lender's successors and assigns to make the 
Loan, the terms and conditions set forth in this Commitment Letter (the 
"Commitment"), and the full and timely compliance with all of the 
terms, conditions, and requirements set forth in this Commitment. The 
Loan shall be made upon the following terms and conditions: 
A. LOAN TERMS 
1. Borrower: BUILD MART MALL, INC., a Utah general partnership 
("Borrower"). 
-i DEPOSITION 
EXHIBIT 
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2. Loan Amount: The amount of the Loan shall be the lesser of 
(a) ELEVEN MILLION FOUR HUNDRED THOUSAND AND NO/100 DOLLARS 
($11,400,000.00); or (b) sixty-five percent (65%) of the appraised 
value of the Project acceptable to Lender. 
3. Interest Rate: The Loan shall bear interest at a variable 
interest rate equal to the "Base Rate" plus two percent (2%) per 
annum. As used herein, the term "Base Rate" shall mean the rate 
announced from time to time by Citibank of New York as the rate charged 
to its largest and most creditworthy commercial borrowers. Interest' 
shall accrue daily on all disbursed amounts of the Loan and shall be 
calculated on a 360-day year. In the event that Citibank of New York 
ceases to announce the rate to be charged to its largest and most 
creditworthy customers, or if Lender determines, in its sole 
discretion, that the rate announced by Citibank of New York is no 
longer an acceptable index, Lender may, after giving at least fifteen 
(15) days prior written notice to Borrower, substitute for Citibank of 
New York's announced rate, the comparable rate of any one of the ten 
largest U.S. money center commercial banks. The Base Rate is not 
necessarily the lowest rate at which Lender may make loans to any of 
its customers, either now or in the future, nor is the "commercial loan 
variable interest rate index" of any U.S. money center commercial bank 
referred to in this Paragraph necessarily the lowest rate at which such 
bank may make loans to any of its customers, either now or in the 
future. Interest only, computed in accordance with the foregoing, 
shall be payable monthly on the first day of each calendar month. 
4. Term: The Loan shall extend for twelve (12) months from the 
Closing Date, as that term is defined in paragraph F below. Providing 
that Borrower is not then in default under any of the Loan Documents, 
Borrower shall have one (1) option to extend the term of the Loan for 
an additional period of six (6) months. Such option shall be exercised 
by Borrower giving Lender written notice of such exercise at least 
thirty (30) days prior to the date upon which the term of the Loan 
would otherwise expire but for the exercise of such option and by 
Borrower paying to Lender therewith an extension fee equal to one 
percent (1%) of the outstanding principal amount of the Loan as of the 
date of such exercise. 
5. Repayment: The entire principal amount of the Loan shall be 
repaid in full on the expiration of the term of the Loan. Interest 
only on all sums advanced shall be paid monthly, not in advance, 
commencing on the first day of the month following the Closing Date. 
Interest shall be paid out of the proceeds of the Loan to the extent 
the undisbursed portion of such funds are so allocated and sufficient 
to pay the same. 
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6. Loan Commitment Fee and Loan Origination Fee: On or before 
the Closing Date, Borrower shall pay to Lender a loan commitment fee 
equal to one percent (1%) of the face amount of the Loan (the "Loan 
Commitment Fee"). In the event that the Loan is not closed for any 
cause whatsoever, the Loan Commitment Fee, or such portion thereof as 
shall have been received by Lender on or before the Closing Date, shall 
become the sole property of Lender as liquidated damages for the time, 
effort and expense incurred by Lender in the review of appraisals, 
credit reports and financial statements, physical inspection of the 
property, legal fees and costs and reservation of funds necessary for 
the closing. It is understood and agreed that the actual determination 
of the costs and expenses so incurred by Lender is not feasible and 
that the amount of the Loan Commitment Fee represents a reasonable 
estimate of such costs• 
Borrower shall pay to Lender a loan origination fee equal to two 
and three-quarters percent (2,75%) of the principal amount of the Loan 
on the Closing Date, 
7. Prepayment: Borrower shall have the right to prepay all or 
any part of the Loan from time to time and at any time without any 
prepayment fee or penalty. 
8. Improvements and Fixtures to be Constructed: The proposed 
improvements to be constructed shall consist of a retail, distribution 
and showcase mall for businesses in the building trades to be known as 
the Build Mart Mall - Phoenix (the "Improvements"). Without limiting 
any of the foregoing, the Improvements shall be located on that certain 
real property located in Maricopa County, Arizona, as more particularly 
described in Exhibit "A" attached hereto and incorporated herein by 
this reference (the "Property"), and shall be constructed according to 
plans and specifications"which shall be submitted by Borrower to Lender 
and approved by Lender prior to the Closing Date. The Property and the 
ImDrovements are sometimes hereinafter collectively referred to as the 
"Project". 
9. Commencement of Construction: Construction of the 
Improvements shall commence not later than thirty C3tf) days after the 
Closing Date. fac 
10. Completion of Improvements: Borrower shall furnish to Lender 
evidence of receipt of such permits of occupancy as may be required by 
any applicable public authority, and shall deliver to Lender a 
certificate of completion for the Improvements, which must be issued by 
Borrower's supervising architect certifying that all work called for by 
the plans and specifications has been satisfactorily completed in a 
Build Mart Mall, Inc. - Phoenix 
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good and workmanlike manner not later than the date on which the term 
of the Loan expires. 
B. SECURITY 
1. Deed of Trust: Borrower shall provide Lender with a first 
lien construction loan deed of trust and security agreement (the "Deed 
of Trust") on the marketable fee simple absolute title to the Property 
and the Improvements, subject only to such encumbrances as are accepted 
by Lender in writing and free of the possibility of any prior 
mechanic's or materialmen*s liens or special assessments of any 
nature. In addition, such Deed of Trust shall constitute a first lien 
and security interest on all Improvements, facilities and fixtures 
located on or used in connection with the Property. 
2. Security Interest in Personal Property: Borrower shall 
provide Lender with a security interest in and to all furnishings, 
machinery, equipment and other personal property owned by Borrower and 
affixed to or used exclusively or primarily in connection with the 
Property (including, without limitation, the construction contracts 
with the contractors and all subcontractors, the architect's contract 
and the plans and specifications for the Project), and all rents, 
profits, income, insurance proceeds, proceeds of any eminent domain 
proceeding associated or arising in connection with the Project, or any 
part thereof. 
3. Security Interest in Permits, etc.: Borrower shall provide 
Lender with a security interest in and to all contracts, agreements, 
building and other permits, privileges, grants, consents, licenses and 
approvals issued to 3orrower in connection with the construction, sale, 
operation and use of the Property. 
4. Continuing Guaranty: Borrower's payment of the Loan and 
performance of its obligations under the documents evidencing, 
securing, or relating to the administration of the Loan must be 
unconditionally guaranteed by Steven P. Urry, Gregory L. Seal, Suzanne 
Seal, G. Brent Smith and Smith. 
5. Assignment of Pre-Lease and Lease Agreements: Borrower shall 
provide Lender with an assignment of each and every pre-lease or lease 
agreement affecting all or any part of the Property or the Improvements 
and an agreement pursuant to which the lessee under each such pre-lease 
or lease agreement consents to such assignment and subordinates its 
interest in the Property and Improvements to that of Lender under the 
Deed of Trust. 
Build Mart Mall. Inc. - Phoenix 
February 20, 1985 
Page 5 
C. CONDITIONS PRECEDENT TO LOAN CLOSING 
The Loan shall only be closed and the proceeds therefrom shall only 
be disbursed if Borrower shall have obtained and submitted to Lender 
for approval by Lender and Lender's counsel the documents and items 
described below. All such documents shall be submitted to Lender prior 
to the Closing Date. 
Appraisal: Borrower shall provide Lender with an appraisal of 
the'Property and the Improvements (the "Appraisal"). The Appraisal 
must have been made within six (6) months prior to the Closing Date. 
The Appraisal must be satisfactory to Lender, and must be prepared by 
an MAI Appraiser approved by Lender and in accordance with Federal Home 
Loan Bank Board Memo R-41B. If at any time during the life of the 
Loan, the Federal Home Loan Bank Board or any other governmental agency 
which governs, controls, or examines Lender or any successor or assign 
of Lender, determines that the Appraisal is not in compliance in any 
way with applicable governmental regulations, then Borrower shall cause 
at Borrower s expense, a new appraisal to be made or the Appraisal to 
be supplemented to bring it into compliance with such regulations and 
requirements. If any new appraisal or any supplement or amendment to 
the Appraisal evidences that the appraised value of the Property is 
less than the appraised value established in the Appraisal, Lender 
shall not be required to advance any proceeds under the Loan in excess 
of sixty-five percent (65%) of such new appraised value. 
2. Title Insurance: Borrower shall obtain and deliver a current 
ALTA Mortgagee s Title Insurance Commitment, issued by a title 
insurance company acceptable to Lender in the principal amount of the 
Loan, together with a lec;ble copy of each encumbrance and matter 
referred'to on Schedule B thereof*(the "Title Commitment"). The Title 
^jCommitment shall include a judgment j^arrh on Borrower and include a 
'"Uniform rnmmprcial Cong security intprg^r seargfr. in addition, the 
Title Commitment snail provide that, upon the recording of the Deed of 
Trust, Lender shall have a first lien upon the Property, free and clear 
of all liens and encumbrances, and all other burdens, including, but 
not limited to, easements, rights-of-way, reservations, covenants, and 
agreements, except for those liens, encumbrances and other matters 
approved by Lender in writing. On the Closing Date, or as soon as 
practical thereafter, Borrower shall provide Lender with an ALTA 
Mortgagee's Extended Coverage Policy of Title Insurance pursuant to the 
terms of the Title Commitment. The Policy of Title Insurance shall 
show fee title to the Property to be vested in Borrower and shall 
include a CLTA 101.3 mechanic's lien endorsement, and such other 
special endorsements upon issuance as may be required by Lender, 
including, but not limited to, a CLTA 123.2 zoning endorsement, a CLTA 
U.16.1 survey endorsement, an CLTA 100 endorsement, and an endorsement 
-v 
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acknowledging (and insuring) the interests of any participant(s) in the 
Loan. Lender shall have the right, in its sole discretion, to require 
the title insurance company that issues the Policy of Title Insurance 
to issue, at Borrower's expense, a CLTA 108.8 date-down endorsement as 
each additional disbursement of the proceeds of the Loan is made. 
3. Insurance: Borrower shall supply Lender with the following 
policies of insurance which shall demonstrate that all such insurance 
will be in effect as of the Closing Date: 
(a) Bodily injury liability insurance with limits of not less 
than $500,000,00 per person and $1,000,000.00 per occurrence insuring 
against any and all perils customarily and generally insured against by 
the comprehensive general liability policy form with respect to 
Improvements thereon or arising out of the maintenance, use or 
occupancy thereof, and property damage liability insurance with a limit 
of not less than $500,000,00 per accident or occurrence. 
(b) Boiler and machinery insurance covering boilers, 
machinery, pressure piping, heating, air conditioning, elevator 
equipment and escalator equipment. 
(c) A multi-peril policy of property insurance covering all 
completed Improvements on*the Property, including, without limitations, 
fixtures and personal property to the extent they are maintained on the 
Project, and providing, as a minimum, fire and extended coverage 
(including all perils normally covered by the standard "all risk" 
endorsement, if such is available) on a full replacement cost basis in 
an amount not less than 100% of the insurable value of the completed 
Improvements, exclusive of the Property, foundations and other items 
normally excluded from coverage (based upon current replacement cost). 
(d) Builder's risk extended coverage insurance against loss 
or damage by fire, lightning, windstorm, hail, explosion, raid, civil 
calamity, motor vehicles, aircraft, smoke, theft, malicious mischief, 
and other risks from time to time included under extended coverage 
policies in an amount not less than one hundred percent (100%) of the 
full replacement value of the Improvements, Said insurance policy 
shall contain a "Replacement Cost Endorsement" a standard mortgagee 
protection clause, and shall name Lender as "Loss Payee". 
^^^P (e) Workman's compensation insurance against liability 
arising from claims of workmen with respect to and during the period of 
any work on or about the Property. Borrower shall require the general 
contractor and each of the subcontractors employed to perform work on 
the Property to furnish a certificate of workman's compensation 
insurance prior to the commencement of any work on the Property; and 
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(f7 Federally subsidized flood insurance covering either the 
total principal amount of the Loan or the maximum amount of subsidized 
insurance available, whichever is less, or in lieu of such flood 
insurance, evidence satisfactory to Lender that no part of the Property 
is, or will be, within an area designated as a flood hazard area by the 
Federal Insurance Administration, Department of Housing and Urban 
Development, under the Flood Disaster Protection Act of 1973 (Public 
Law 93-234). 
All insurance policies shall be in form and substance satisfactory 
to Lender and issued by a company satisfactory to Lender with evidence 
that premiums have been paid. All insurance policies delivered to 
Lender pursuant to this paragraph shall contain a standard mortgagee 
protection clause in favor of Lender and any investor or participant to 
whom the Loan may be sold in whole or in part by Lender ("Investor"), 
name Lender and Investor as additional insureds, and contain an 
agreement by the insurer to give Lender not less than thirty (30) 
business days prior written notice of any material changes or 
cancellations of the insurance policies. 
Financial Information: Borrower shall deliver to Lender a 
cojJy of current credit reports, financial statements and income tax 
returns of Borrower, and each of them, as requested by Lender• 
Borrower shall deliver to Lender during the term of the Loan annuai 
operating and financial statements relating to the Project and the 
Borrower. All financial statements shall be current, complete and 
,signed, and prepared in accordance with generally accepted accounting 
practices. 
5. Tax Certificates: Borrower shall deliver to Lender Tax 
Certificates evidencing payment of any and all real property taxes and 
special assessments due and owing with respect to the Property. 
6. Licenses and Permits: Borrower shall deliver to Lender copies 
of all duly issued licenses, building and other permits and use 
agreements which must be issued in order to use the Property and 
construct the Improvements in the manner prescribed herein. 
/^c Survey Borrower shall provide a Land Title Survey certified 
for''the benefit d5v Lender in a manner acceptable to Lender, the title 
insurance company ahd Borrower by an independent licensed surveyor 
showing the boundaries of the Property, means of ingress and egress, 
adjacent dedicated public ways, all recorded or apparent encumbrances, 
liens, easements and rights-of-way, any improvements on the Property 
and any encroachments. \The survey must comply with the Minimum 
Standard Detail Requirements for Land Title Surveys as adopted by ALTA 
and ASCM in 1962. 
\bl 
'%L$~ 
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8. Plans and Specifications: Borrower shall submit to Lender for 
Lender's approval the site plans, plans and specifications for 
construction of all Improvements on the Property. The plans and 
specifications shall be signed by.Borrower, the construction manager, 
engineer, and architect. In addition, the plans and specifications 
shall be marked approved by the appropriate governmental authorities or 
other evidence satisfactory to Lender shall be submitted to Lender 
reflecting the approval by the appropriate governmental authorities of 
the plans and specifications. No changes to such plans and 
specifications shall be made without the prior written approval of 
Lender. /_. 
9. v Construction Contracts: Borrower shall submit to Lender for 
Lender's and Lender's counsel's approval the contracts and 
subcontracts, and the amounts thereunder, for the construction of all 
Improvements on the Property and all fixtures and personal property to 
be"secured hereunder for such construction. No material changes shall 
be made in the above without the prior written approval of Lender, 
10. Budget Cash Flow Projections: Borrower shall submit to Lender 
for Lender's approval the budget and itemized cash flow projections for 
the entire Project, including construction and non-construction costs. 
Borrower agrees that Borrower will expend the proceeds of the Loan 
(a) only for those items budgeted in said projections, as approved by 
Lender, and (b) only in the amounts budgeted for such items in said 
projections. Borrower will not deviate from said projections, as they 
are approved by Lender, without the prior written approval of the 
Lender. The proposed budget shall only be acceptable to Lender if it 
complies with the following general guidelines: 
Budget Category Total Cost 
Hard Costs ^ 5 S ^ $ 6,231,600.00 ^ S ^ I O O D ^ S / 
Land Draw y 3,110,185,00 (85% of total land r' 
3{ t&1K &&Jr j t^ Uox a ^ cost) ^S^>C//67 
Interest Reserve 950,000*00 *^  
-oan Fees 423,750,00 
Contingencies, Overhead, 
Preleasing, Architecture, 
+S&e*— Legal, etc- 684,465.00 
TOTAL $11.400,000 
11. Zoning Compliance: Borrower shall submit to Lender 
appropriate evidence satisfactory to Lender that the Improvements to be 
;/- r.<5o~T>Kr\ - ^y/hry^ ^tWnir^^ 
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constructed in the Project will be in compliance with all applicable 
zoning codes, regulations, and all other governmental requirements 
covering the construction of all Improvements on the Property, 
including the submission to Lender of copies of all building permits 
and special permits (if any); such evidence may, at Lender's option, be 
in the form of a certification by the supervising architect to Borrower 
to the effect that (i) all building permits and special permits (if 
any) are valid and incorporate approval of the use of the Property for 
the planned Improvements under applicable zoning codes and regulations 
and that the conditions stated in such permits (if any) have been 
satisfied or waived; (ii) the Property is so zoned as to permit the 
lawful use thereof for the planned Improvements under applicable zoning 
codes and regulations; and (iii) the plans for the construction of the 
Improvements are in conformity with such codes and regulations- Such 
certifications must be submitted at the time of any request for 
advance, the proceeds of which are to be applied to the construction of 
an Improvement. Borrower shall also submit appropriate evidence of 
compliance with all other applicable governmental requirements, 
including but not limited to ecological, environmental, and safety 
codes and regulations and any regulations specially applicable to the 
Property. 
12. Utilities: Borrower shall submit to Lender appropriate 
evidence satisfactory to Lender of the existence and availability at 
and to the Property, without any cost or expense for connection or 
proof of payment of same, of all utilities (electricity, telephone, gas 
and water) and storm and sanitary sewers, and of adequate frontage of 
the Property upon a public street or other evidence of access thereto, 
satisfactory to Lender. In particular, there shall be submitted to 
Lender prior to the Closing Date, evidence satisfactory to Lender 
(including, but not limited to, the opinion of Borrower's counsel) thar 
the construction of the planned Improvements will not be affected by >, 
any environmental regulations or ordinances of any municipal or state \ 
agency or board, and all local authorities having jurisdiction over the \ 
Property have approved plans for sewerage and water to serve the 
Property, and that there is adequate sewerage capacity available to 
serve the Property and the planned Improvements thereon. 
13. Soils Report and Contractor: Borrower shall submit to and 
obtain the approval by Lender of a soils and engineering report for the 
Project, which report shall be in all respects satisfactory to Lender. 
Said report shall"certify that the Property is a satisfactory site for 
the construction of the contemplated Improvements. Borrower shall also/ 
submit to Lender, for approval by Lender, of a letter from the general 
contractor certifying that he has read the report and that he will 
comply with the recommendations set forth therein during the course oi 
construction. 
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14. Draw Schedule: Borrower shall submit to Lender and obtain the 
approval by Lender of a Projected Construction Draw Schedule, prepared 
by Borrower or Borrower's architect setting forth a schedule of 
estimated monthly draws from the proceeds of the Loan. 
15. Opinion of Counsel: Borrower shall deliver to Lender an 
opinion of counsel for Borrower with respect to such matters relating 
to the Loan, the construction of the Improvements, the Property and the 
Borrower as Lender shall determine, including, without limitation, an 
opinion that (i) Borrower has full power and authority to execute and 
deliver all Loan Documents and perform all of its own obligations under 
the Loan Documents; (ii) Borrower is a valid Utah general partnership 
authorized to do business in the State of Arizona; (iii) the Loan 
Documents to be executed by Borrower in connection with the Loan are 
lawful obligations of Borrower, are fully enforceable in accordance 
with their terms, and have been duly authorized by all necessary action 
by Borrower; (iv) the execution and delivery of the Loan Documents and 
performance thereunder by Borrower will not result in a breach of or 
constitute a default under any deed of trust, mortgage, lease, bank 
loan, credit arrangement, or other instrument to which Borrower is a 
party; (v) the Property is in compliance with all subdivision, zoning, 
platting, and environmental laws, rules, ordinances, regulations and 
statutes requisite to the development and use of the Property; (vi) 
neither Borrower nor any of its general partners is the subject of any 
bankruptcy, reorganization or insolvency proceeding; and (vii) the 
Property is not subject to nor has Borrower received any written threat 
of a condemnation or other legal proceeding. 
16. Borrower s Equity: Borrower shall provide Lender with such 
information as Lender may request to demonstrate to Lender's 
satisfaction that Borrower has a sufficient equity in the Project to 
satisfy Lender's Borrower s equity requirements. 
17. Organizational Documents: Borrower shall furnish to Lender 
prior to the Closing Date, such partnership agreements, resolutions and 
other documentation evidencing that Borrower is a valid Utah general 
partnership and establishing the authority of Borrower to exist and 
operate under the laws of the State of Arizona and to execute the Loan 
documents and consummate the Loan as Lender may reasonably require. 
Specifically, Borrower shall provide a true copy of its partnership 
agreement, including any amendments thereto, and a certified resolution 
of its general partners specifically authorizing Borrower to enter into 
the Loan and specifying that its general partners are authorized to 
execute the documents evidencing and securing the Loan. 
18. Clearing Title: If Borrower does not presently own the fee 
simple title to the Property, Borrower shall provide .evidence that a 
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Warranty Deed, in form acceptable to Lender, from the present owner of 
fee simple title to the Property to Borrower has been executed and duly 
filed for record creating Borrower's interest in the Property. 
19. Bond: A dual obligee payment and performance bond in the 
amount of the Loan, naming Borrower and Lender as dual obligees, naming 
Tolboe and Company as principal, and issued by a surety and in form and 
content satisfactory to Lender shall be provided to Lender by the 
Borrower. 
20. Interest Reserve: Borrower shall provide Lender with an 
interest reserve of at least $950,000.00. 
21. Pre-lease Agreements: Borrower shall have pre-ieased at least 
fifty percent (50%) of the rentable space in the Project to one or more 
independent third parties acceptable to Lender pursuant to pre-lease 
agreements acceptable in form and content to Lender and Lender's 
counsel, and Borrower shall have received with respect to each 
pre-lease agreement a nonrefundable deposit equal to ten percent (10%) 
of the first year's rent payable with respect to the space which is the 
subject of the pre-lease agreement. 
22. Permanent Financing: Borrower shall have either: 
(a) provided Lender with a permanent loan commitment satisfactory 
in form and content to Lender and Lender's counsel pursuant to which a 
financial institution satisfactory to Lender and Lender's counsel 
agrees to provide Borrower with permanent financing for the Project in 
an amount not less than the principal amount of the Loan; or 
(b) a purchase agreement aad a permanent loan ummiuutfnt 
satisfactory in form and content to Lender and Lender s counsel 
pursuant to which a financial institution satisfactory to Lender and 
Lender's counsel agrees to provide permanent financing to the purchaser 
under that purchase agreement for the acquisition of the Project. 
23. Miscellaneous Items: Borrower shall deliver to Lender such 
other items, documents and evidences as may be reasonably requested by 
Lender or Lender's counsel. 
D. ADDITIONAL CONDITION PRECEDENT TO LOAN CLOSING 
In addition to the conditions set forth in Paragraph C above, the 
Loan shall only be closed and the proceeds therefrom shall only be 
disbursed if, prior to the Closing Date, the proposed site for the 
Improvements shall have been inspected and approved by Lender and 
Lender's counsel. 
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E. LOAN DOCUMENTS 
1. Promissory Note: The Loan shall be evidenced by a Promissory 
Note satisfactory in form and substance to Lender, payable to the order 
of Lender and executed by Borrower in the principal amount of the Loan. 
2. Deed of Trust and Security Agreement: The Promissory Note 
shall be secured by the Deed of Trust encumbering the Property, the 
Improvements, any and all fixtures attached to the Improvements, and 
the personal property referred to in Paragraph B above. The Deed of 
Trust shall be satisfactory in form to Lender and shall contain, among 
other provisions, a due-on-sale clause and a due-on-encumbrance 
clause. 
3. Construction Loan Agreement: The Loan shall be governed by 
the terms of a Construction Loan Agreement in form and substance 
satisfactory to Lender. 
4. Assignments: On or before the Closing Date, Borrower shall 
deliver to Lender Assignments satisfactory in form and substance to 
Lender, from Borrower wherein Borrower assigns to Lender those certain 
agreements entered into with the general contractor, major 
sub-contractors, architects and engineers in connection with the 
construction of the Improvements on the Property (hereinafter referred 
to as the "Assignments"). 
5. Agreements: On or before the Closing Date, Borrower shall 
deliver to Lender agreements satisfactory in form and substance to 
Lender with the general contractor, major sub-contractors, architects 
and engineers who have contracted to work on the Improvements to be 
constructed on the Property to the effect that each of them consent to 
the Assignments and agree to continue to perform for Lender the 
services they are obligated to perform under the certain agreements 
assigned to Lender by the Assignments. 
6. Continuing Guaranty: A Continuing Guaranty of payment and 
performance satisfactory in form and substance to Lender pursuant to 
which Steven P. Urry, Gregory L. Seal, Suzanne Seal, G. Brent Smith and 
Smith unconditionally guarantee Borrower's payment of the 
Loan and Borrower's performance of all of Borrower's obligations under 
the documents evidencing, relating to the administration of, or 
securing the Loan. 
7. Financing Statements: Borrower shall execute and deliver to 
Lender two (2) original form Form UCC-1 Financing Statements perfecting 
Lender's security interests described above. 
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8. Building Permits: Borrower shall deliver to Lender copies, of 
all building and special permits necessary to establish that all 
anticipated Improvements will be constructed in compliance with all 
applicable zoning codes, regulations and any other governmental 
requirements and that approval for construction of such Improvements 
has been given by the necessary governmental authorities-
9. Assignments and Subordinations: Borrower shall deliver to 
Lender an Assignment of Rents and Leases pursuant to which Borrower 
provides Lender with a first lien security interest in and to each and 
every pre-lease or lease agreement affecting all or any part of the 
Property or the Improvements- Borrower shall also provide Lender with 
a consent and subordination agreement from the lessee under each such 
pre-lease or lease pursuant to which the lessee consents to such 
assignment and subordinates its interest in the Property and the 
Improvements to the interest of Lender under the Deed of Trust. 
10. Other Documents: Such other and further instruments, 
documents and assurances as Lender or Lender's counsel may require 
under the terms of this Commitment or under the terms of any documents 
which are required to be submitted hereunder. 
F. PAYMENT OF COSTS 
Borrower's acceptance of this Commitment shall constitute 
Borrower's unconditional agreement to pay, at closing, or where 
appropriate during the term of the Loan, all fees, expenses, costs, and 
charges in any way connected with the Loan. Such fees, expenses, costs 
and charges shall include, without limitation, fees and costs of 
Lender's counsel, title insurance, premiums, survey costs, construction 
progress, inspection costs, inspecting architect/engineer fees, 
recording and filing fees, and documentary fees and any other fees or 
taxes. Borrower shall also pay any and all attorney fees, construction 
progress inspection fees, appraisal fees and other similar costs 
incurred by Lender during the term of the Loan in the administration of 
the Loan. 
G. LOAN CLOSING DATE 
The closing date of the Loan described herein shall be no later 
than March 31, 1985 unless extended in writing by the Lender (the 
"Closing Date1'). If for any reason the Loan shall not be closed on or 
before such date, then Lender's obligations hereunder*shall be null, 
void, and of no further force and effect. 
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H. DISBURSEMENTS 
The Loan will be advanced and disbursed to Borrower in the 
following manner: 
1. Disbursement of Proceeds: All disbursements and advances on 
the Loan shall be made as work progresses in amounts approved by 
Lender. Requests for disbursements and advances shall be presented to 
Lender at least ten (10) business days prior to the requested 
disbursement date, with all requests for disbursement to be accompanied 
by a contractor's and an owner's request and certification, the project 
engineer's certification, and the project architect's certification as 
to actual completion on forms provided by Lender or on forms submitted 
to Lender by Borrower for approval prior to closing- Loan funds shall 
not be disbursed or advanced more than one time per calendar month. An 
amount e<jual to ten percent (10%) of the cost of all labor performed, 
all material furnished, and all indirect (soft) costs (where soft costs 
are approved for advance payment) with respect to each building 
constructed on the Property shall be retained and held in escrow by 
Lender until such time as Borrower has complied with the conditions for 
final disbursement contained in Paragraph G 3 below. 
2. First Disbursement: On the Closing Date, an amount to be 
mutually agreed upon by Lender and Borrower, which amount shall include 
the sum necessary to pay the loan origination fee described in 
paragraph A6 above. Lender's attorneys' fees incurred in connection 
with the Loan, and such other reasonable closing costs as Lender may 
approve• 
3. Additional Disbursements: After the initial disbursement of 
the proceeds of the Loan, advances will be made at the discretion of 
the Lender as construction progresses. The final construction advance 
hereunder shall not be made before the expiration of thirty (30) days 
after receipt by Lender of the certificate of completion of Borrower's 
supervising architect and the following requirements and conditions 
have been met: 
(a) submission of evidence satisfactory to Lender of the lien 
free completion in all respects of the Improvements on the Property, in 
accordance with the plans and specifications therefor and as previously 
submitted to and approved by Lender, and to the satisfaction of Lender, 
and the certification of Borrower's supervising architect and Lender's 
inspecting architect/engineer certifying the same; 
(b) submission of evidence satisfactory to Lender that all 
project costs, including construction and "soft" costs, have been paid 
and written lien waivers, satisfactory in form and substance to Lender 
Build Mart Mall, Inc. - Phoenix 
February 20, 1985 
Page 15 
and Lender's counsel, have been obtained from all parties who have 
provided labor, materials or services in the development of the Project; 
(c) submission of evidence of inspection and approval of the 
Property, including the Improvements, by Mesa City/Maricopa County, 
specifically including a certificate of occupancy issued by the proper 
public authority; 
(d) submission of fire underwriters certificates for all 
Improvements on the Property; and 
(e) submission of appropriate evidence that the Improvements 
are in compliance with all applicable building, zoning and other 
governmental codes and regulations, and -hat all requisite licenses and 
approvals which may be required so as to permit the use and operation 
on the Property of the building(s) for the intended purposes and any 
uses necessary or incidental thereto have been issued, which evidence 
may, at Lender's option, be in the form of an Architect's Certificate 
satisfactory in form to Lender. 
I. DEFAULT 
The occurrence of any one or more of the following events shall, at 
the option of Lender, constitute an event of default hereunder, and 
Lender reserves the right, upon giving ten (10) days prior written 
notice to the Borrower, to cancel this commitment and terminate its 
obligations hereunder and to declare the Loan and any interest payable 
thereunder immediately due and payable: 
1. If Borrower fails to observe cr perform in a timely manner any 
of the terms, covenants, promises, or agreements which it is obligated 
to observe or perform under this commitment; 
2. In the event that the financial condition of Borrower prior to 
the Closing Date should materially change unfavorably from the 
condition as heretofore represented in Borrower's loan application and 
supporting documents; 
3. In the event that there occurs any condition that negatively 
affects the feasibility of the development the Project in any material 
way; 
4. The commencement of any case, proceeding, or other action, 
either voluntary or involuntary, seeking reorganization, arrangement, 
adjustment, liquidation, dissolution, or composition of Borrower or its 
debts under any law relating to bankruptcy, insolvency, reorganization 
or relief of debtors, or seeking appointment of a receiver, trustee, 
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custodian, or other similar official for Borrower or for all or any 
substantial part of Borrower's Property or if .any such case, 
proceeding, or other action is commenced with respect to any person 
guarantying the Loan; and 
5. If any information furnished or representation or warranty 
made or given by Borrower herein or furnished in connection herewith 
shall prove to be untrue in any material respect. 
J. MISCELLANEOUS 
1. Assignability: This Commitment shall not be assignable by 
Borrower without the prior written consent of Lender. 
2. Representations by Borrower: Borrower warrants that the facts 
submitted to Lender and all facts or other statements contained within 
the documents submitted to Lender and any additional data or 
information which may be furnished (all of which shall be deemed a part 
of this Commitment) are now true and will further represent that no 
portion of the Property has been taken or has been the subject of a 
condemnation, or eminent domain proceeding, and no such proceeding has 
been instituted or is pending. 
3. No Partnership: Nothing contained in this Commitment or in 
any of the other Loan Documents shall be construed as creating a joint 
venture or partnership between Borrower and Lender. There shall be nc 
sharing of losses, costs and expenses between Borrower and Lender, and 
Lender shall have no right of control or supervision except as it may 
exercise its rights and remedies provided in the Loan Documents, 
4. Survival: This Commitment shall survive the Loan closing, and 
each and every one of the obligations and undertakings of Borrower 
contained herein shall be continuing obligations and undertakings and 
shall not cease and terminate until all other amounts which may accrue 
pursuant to any other Loan Document, shall have been paid in full, and 
all obligations and undertakings of Borrower have been paid and 
discharged in full. 
5. Entire Agreement: This Commitment can be modified, 
discharged, or terminated only by a written instrument signed by the 
party or parties against whom enforcement of any modification, 
discharge, or termination is sought. No oral modification, discharge, 
or termination shall be effective except as provided in paragraph 10, 
below. 
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6. Choice of Lav: This Commitment and the documents which 
evidence and secure the Loan shall be governed and construed in 
accordance with the laws of the State of Utah. 
7. Escrow: Lender, in servicing the Loan, may, in Lender's sole 
discretion, require Borrower to maintain an escrow for payment of 
annual real estate taxes and insurance premiums with respect to the 
Property. 
8. Intent: The intent of this Commitment is to set forth certain 
terms, conditions, and requirements agreed to between Lender and 
Borrower and is not implied to encompass all terms of the proposed Loan 
Documents. Borrower understands that Lender's counsel may make any 
changes necessary to protect Lender's interest so long as the substance 
of the above listed terms, conditions, and requirements remains the 
same. 
9. Alienation of Property: The Property subject hereto shall not 
be further encumbered, sold, transferred or otherwise alienated nor 
shall the purpose or use thereof be materially changed without the 
prior written approval of Lender. In the event of any alienation or 
change of use of the Property, Lender may, at its option and without 
notice, declare the entire principal amount of the Loan with accrued 
interest to be immediately due and payable hereunder. In addition, the 
interest rate may be increased by Lender and Lender may impose whatever 
other condition it deems necessary to compensate for the increased risk. 
10. Chances and Modifications: It is the intent of Lender to sell 
all of a participation interest in this Loan to an investor. It is 
specifically understood and agreed between Lender and Borrower that 
Lender's obligations hereunder are contingent upon Lender being able to 
obtain a binding commitment acceptable to Lender from an investor who 
is willing to purchase at least a ninety-five percent (95%) 
participation in the Loan. It is further understood and agreed between 
Lender and Borrower that it may be necessary to make certain changes 
and modifications to this Commitment in order to make the terms of this 
Commitment wholly compatible with the terms and conditions of the 
commitment issued by such investor which terms and conditions have yet 
to be definitively determined. To the extent that Lender determines 
that such changes and modifications should be made, Lender shall have 
the right to make such changes on or before the Closing Date; provided 
that Borrower may elect to withdraw its acceptance of this Commitment 
without any penalty other than Borrower's forfeiture of the Loan 
Commitment Fee. All documents and approvals as are herein required 
shall also be subject to approval of Lender's investor and all 
documents shall be satisfactory to such investor. 
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11. Acceptance: If the above terms, covenants and conditions are 
satisfactory to Borrower, please execute the acceptance clause 
appearing on a duplicate copy of this Commitment. This Commitment 
shall remain open for your acceptance for a period of ten (10) days 
from the date hereof and shall be void if written acceptance and the 
Loan Commitment Fee are not delivered by that time to Lender. 
LENDER: 
DESERET FEDERAL SAVINGS AND LOAN 
ASSOCIATION, a federally chartered savings 
and loan association 
By: iJ ~\ . ^Ktn^rL 
Ronald M. Frandsen 
Its: Major Loan Department Manager 
ACCEPTANCE 
The undersigned has read the foregoing Commitment and agrees 
to, acknowledges, understands, and accepts the terms thereof. Attached 
is a check in the amount of $ for payment of the 
Loan Commitment Fee set forth in Paragraph A6 above. Fee set forth in Paragraph i 
DATED this 
BORROWER: 
BUILD MART MALL, INC. - PHOENIX, a Utah 
general partnership 
GCN16760 
Stephen G. Crockett (A0766) 
Gregory D. Phillips (A4645) 
KIMBALL, PARR, CROCKETT & WADDOUPS 
185 South State, Suite 1300 
Post Office Box 11019 
Salt Lake City, Utah 84147 
Telephone: (801) 532-7840 
Attorneys for Deseret Federal 
Savings and Loan Association 
IN THE THIRD JUDICIAL DISTRICT COURT FOR SALT LAKE COUNTY 
STATE OF UTAH 
BUILD MART MALL, INC. -
PHOENIX, an Arizona 
corporation, 
Plaintiff, 
vs. 
DESERET FEDERAL SAVINGS AND 
LOAN ASSOCIATION, 
Defendant. 
SUMMARY JUDGMENT 
Civil No. C-85-6774 
(Judge Sawaya) 
Defendant Deseret Federal Savings and Loan 
Association's Motion for Summary Judgment, dated May 18, 1987, 
came on regularly for hearing before the Court, the Honorable 
James S. Sawaya presiding, at 2:00 p.m. on June 8, 1987. 
Plaintiff Build Mart Mall, Inc. was represented by M. David 
Eckersley of Houpt, Eckersley & Downes, and defendant Deseret 
Federal Savings and Loan Association was represented by 
Stephen G. Crockett of Kimball, Parr, Crockett & Waddoups. 
In addition to the oral arguments presented by both 
parties, the Court considered the following pleadings, documents, 
and memoranda filed by the parties: 
(a) Complaint dated October 7, 1985; 
(b) Answer dated April 8, 1986; 
(c) Motion for Summary Judgment dated May 18, 1987; 
(d) Memorandum of Deseret Federal Savings and Loan 
Association in Support of Motion for Summary 
Judgment dated May 18, 1987, Exhibits attached to 
the Memorandum, and the following in support 
thereof: 
(i) Excerpts from the Deposition of Steven Paul 
Urry dated December 19, 1985; 
(ii) Excerpts from the Deposition of Gregory Lowe 
Seal dated November 5, 1985; and 
(iii) Excerpts from the Deposition of Ronald M. 
Frandsen dated January 30, 1986; 
(e) Memorandum in Opposition to Defendants Motion for 
Summary Judgment dated May 22, 1987, and the 
following in support thereof: 
(i) Excerpts from the Deposition of Steven Paul 
Urry dated December 19, 1985; 
(ii) Excerpts from the Deposition of Gregory Lowe 
Seal dated November 5, 1985; and 
(iii) Excerpts from the Deposition of Ronald M. 
Frandsen dated January 30, 1986; 
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(f) Reply Memorandum of Deseret Federal Savings and 
Loan Association in Support of Motion for Summary 
Judgment dated June 3, 1987. 
The Court having considered these pleadings, documents, 
and memoranda, having heard the arguments of counsel, being fully 
advised in the premises, being of the opinion that there is no 
genuine issue as to any material fact and that Deseret Federal 
Savings and Loan Association is entitled to a judgment as a 
matter of law, and good cause appearing therefor, 
IT IS HEREBY ORDERED that Deseret Federal Savings and 
Loan Association's Motion for Summary Judgment dated May 18, 1987 
is granted, that summary judgment is granted in its favor, and 
that plaintiff Build Mart Mall, Inc.'s action against Deseret 
Federal Savings and Loan Association is dismissed with prejudice 
and upon the merits. 
MADE AND ENTERED this day of , 1987. 
BY THE COURT: 
James S. Sawaya 
District Court Judge 
Approved as to form: 
Davidp. Eckersley g7^ 
Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the 
foregoing SUMMARY JUDGMENT was served by depositing the same, 
postage prepaid, in the United States mail addressed to the 
following this 23rd day of June, 1987: 
M. David Eckersley, Esq. 
HOUPT, ECKERSLEY & DOWNES 
419 Boston Building 
Salt Lake City, Utah 84111 
